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STATE RIGHTS. 



THE subject of State Rights, involving as it does 
the extent of power in the legislators and rulers of 
the separate states, as distinct from and independent 
of the general or federal government, is confessedly 
very important : and, though difficult to settle, to the 
entire satisfaction of all honest men, certainly demands 
frank and candid consideration. The question is not 
one of mere theory and speculation ; but, in its prac- 
tical influence and effects, concerns the permanent 
welfare and liberty of this great Republic. Mea- 
sures of great interest, and affecting deeply the poli- 
tical characters of eminent statesmen, and the pros- 
perity of the most populous parts of the Union, have 
already been adopted under the federal government, 
growing out of a claim of power on the one hand, but 
denied or doubted on the other; which, had the 
question been fully settled, would not have been at- 
tempted, (certainly not in the mode and to the extent 
assumed) or would have been submitted to with en- 
tire satisfaction. 
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or clearly bestowed. The constitution is the rule 
and measure of power proper to be exercised. The 
only possible claim which can be admitted, is that of 
a right to adopt measures in detail necessary to carry 
into full effect the authority explicitly given. And 
that no greater or other powers be exercised, than 
are thus fully granted, the separate states must be 
allowed to have a right, when it is a question between 
them and the rulers or legislators of the general gov- 
ernment, to judge of the meaning and the grant of 
the federal constitution. 

Here, indeed, seems to be, precisely, the difficulty 
of the subject For it is acknowledged by all, that 
the federal government can rightfully exercise no 
more power than is delegated to it, by the people of 
the several states, in the constitution. When the 
federal rulers attempt to exercise authority over a 
single state, or over all the states, which the people 
of such state or. states believe the constitution does 
not warrant, as authority for the purposes and objects 
claimed is not clearly given, but is of course reserved 
to the separate states, to be used by them according 
to their wisdom or will ; who, in such cases, is to 
decide? Each contends for what it supposes its just 
and proper right, and why should the claims of the 
general government be assumed to be correct in all 
such cases ? Why should the authority of the states 
be merged in that of the federal government ? We 
can perceive no argument in favor of the general 
government, in these cases of dispute or difference of 
opinion, except it be in its general power. But the 
constitution adopted by the people, gives no such 




preference to the federal rulers in instances of disa- 
greement. And it is, indeed, because of their gene- 
ral and national power, which from the nature of the 
case, is likely to be extended and thus to exceed its 
legitimate bounds, that a right assumed by them to 
be the sole judges of their own authority, is denied. 
It would be most manifestly improper and dangerous. 
The whole distinct power of the individual states 
would thus be gradually destroyed ; and the federal 
government become a perfectly consolidated and na- 
tional one, contrary to" the principles of the constitu- 
tion, and to the views and intentions of those who 
formed and adopted it. Whether such a ehange 
would be for the greater strength and glory of the 
United States, is not now the question. We contend, 
that as the constitution is, and according to the un- 
derstanding of its early advocates, the federal govern- 
ment can claim no more power than was granted it 
by the states ; which was for certain and well-defined 
purposes ; and therefore, for its rulers to be the sole 
judges in cases of collision or dispute, would be most 
unreasonable, and lead to the most disastrous results. 
It is apprehended, that this doctrine of the entire 
and complete supremacy of the federal government, 
and of its right to judge and control in all cases, in 
which it chooses to interfere, is becoming fashionable, 
even with the most zealous republicans. Now, then, 
is a proper time to protest ag&inst it ; and to call the 
attention of the people, especially the wise and patri- 
otic, to the consideration of the subject.* Obstaprin- 

• The feHowi&g extract from a Speech of Hon. Mr. Holmes of Maine 
in the Senate of the United States, on the subject of internal improve? 
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cipiis, is a sound political maxim. We wish not, in- 
deed, to create an unnecessary alarm ; nor would we m 
attempt to give reality to imaginary evils. But be- 
lieving there is a natural tendency in all governments 
to accumulate power, unless carefully watched and 
guarded by the people, and perceiving that there is 
a prevailing disposition in the federal legislators 
and rulers to extend their authority in all cases, in 
which they may think it useful to exercise it ; which 

ments, will go to confirm the assertion we have made. " The doctrine of 
constructive, implied power has been progressive among the disciples 
of the democratic school ever since 1801. Before that period, it had 
been opposed as dangerous and unjust. It was formerly denied, in the 
case of the United States 9 Bank ; and since, bj some, as to roads and 
canals : and jet bj many it is now advocated. And, what is strange^ 
it seems to be denied or admitted, as the particular ease may be, on 
which it maj have a bearing. Mr. Madison and Mr. Munroe have 
both opposed it ; jet the latter seems to admit it, as to repairing and 
completing public roads. But where is the difference ? — We might 
confidently appeal to the men who advocated the Federal Constitution, 
whether, if it had been supposed the power was granted, for which 
some now contend, it would have been approved and adopted bj the 
people. This doctrine carries us much further than we ever went be- 
fore: and the federalists maj now hold their heads high. Indeed, 
principles are now avowed and powers claimed which even Hamilton 
never supposed, but denied, could be derived from the Constitution. 
We have not onlj adopted the strongest federal maxims, but have gone 
much farther." It is of no importance, as to the principle for which 
we contend, whether the suggestions of Mr. H. as to federal doctrines 
are correct or not. The federalists maj have argued in favor of cer- 
tain powers, as being included in the other constitutional grants of 
authority. And they may have argued constructive powers too 
strongly : Though we know not in what particular cases. It is the 
principle, about which we are now concerned, of the federal govern- 
ment claiming and exercising power not explicitly or clearly granted. 
And whether federalists or democrats have assumed it, it affects not the 
importance of the subject, nor lessens the interest the people have in 
maintaining the spirit of the constitution, and guarding against all un- 
due assumption of power in either party. 
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will soon have the effect to render the states mere 
municipal corporations, (as the British ministry at- 
tempted to make them in 1770,) though it is from 
the states, that the general government has received 
all its power, it cannot be considered unseasonable, or 
justly imputed to any party views, that the people are 
now addressed ; and are desired to reflect on the de- 
sign of the federal constitution, and the dangersKwhich 
attend an indifference to the authority claimed by the 
rulers and legislators of the nation. 

It is from individual citizens of the states, who are 
not officers of the general government, that this in- 
quiry and this caution must be expected. Not that 
we mean to insinuate, that our national rulers are now 
tyrannical, or disposed to exercise more power, than 
they believe has been granted them. But who can 
suppose, that they will limit their own power ; or 
warn the people to guard against their own encroach- 
ments. Interest and prejudice unite to make them 
claim rather than to disclaim, the right of exercising 
all the power they may wish. To prevent a consoli- 
dated and an exclusively national government, and to 
preserve, in their just extent, the state authority and 
rights, the people must maintain a watchful, but can- 
did vigilance towards the conduct and policy of the 
federal government. Authority once assumed and 
submitted to can never be resisted, but by force. It 
will have precedent to justify it; and nothing but a 
revolution will either restrain it, or prevent its abuse. 

It will not be denied, that some intelligent and 
honorable men are disposed to favor this extension of 
power in the federal government, for purposes, as 

2 



10 

they say, of great national prosperity and glory. To 
limit the authority of that government, it is said, is to 
oppose the great destinies of the country. And with 
this high design and prospect, they contend, that no 
obstacles should be opposed, by fears of an abuse or 
of an undue exercise of power. We think this more 
plausible than just. It is precisely the argument of 
all men who assume or covet power which they have 
no just right to exercise. One nation, or one citizen 
may as well appropriate the goods of another to itself, 
with the pretence, it may plead, with the real design, 
of producing greater glory or a greater sum of hap- 
piness on the whole. 

When a society or government is formed, and 
agents are appointed for certain . purposes, they can 
justly claim and exercise no more power than is be- 
stowed. If suffered to exert all they may desire, (no 
matter with what intentions, the best no doubt will be 
offered) they may soon contend for discretionary au- 
thority ; and unless occasionally guarded and inspect- 
ed, will greatly exceed the limits prescribed ; still 
insisting on intentions of promoting the interests of 
their constituents and their country. The people of 
America had suffered too much from the assumption 
and exercise of unconstitutional power, to adopt a 
form of government, without clearly defining the au- 
thority and duty of their agents : When, therefore, 
the people of Massachusetts formed a constitution, it 
was introduced and fortified by a bill of rights. They 
were not satisfied with saying what power they dele- 
gated to their rulers, and stating how it was to be ex- 
ercised : but they took care to declare expressly what 
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was retained and could not or was not to be grant- 
ed. So in the federal compact, the people made a 
grant of power for national purposes ; but were care- 
ful to enumerate the objects for which it was bestow- 
ed ; to state the degree and extent of power delegat- 
ed ; and to add, also, what indeed was fully implied, 
that all authority, not clearly given, was retained 
by the states respectively, and by the people of the 
seyeral states. 

The federal government was early charged witty 
encroaching upon the state rights and authority ; 
with claiming power from construction, not clearly 
granted, and with legislating in cases not intended by 
the framers of the constitution. Whether there was 
sufficient foundation for this charge against the ad- 
ministration of Washington and Adams, is not now 
the inquiry. The sedition and alien laws were so 
considered by many. It is enough for my present 
purpose, that the people, believing the general gov? 
ernment exceeded its legitimate powers, were dissat- 
isfied, and complained : That such a disposition, and 
that acts of such a nature and tendency have been 
adopted by the present federal rulers is sincerely 
believed by many ;* and on this account an anxiety 
is prevailing, that the measures of the present domi- 
nant party may be candidly discussed ; and that all 
encroachments on state rights, and all claims in the 
federal rulers to exercise of powers not fully impart- 
ed to them, be pointed out, and guarded against in 
future. 
The present plan before Congress for expending 

# See extract from Mr. Holmes 1 speech, above. 
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large sums of money for roads and canals, is evident- 
ly liable to the objections made to the exercise of 
power, the constitutional right of which is doubted 
by many and denied by some of our most intelligent 
citizens. Both Mr. Madison and Mr. Munroe have 
expressed their doubts of the correctness of such ap- 
propriations. Indeed, they are of opinion, that such 
power is not given : yet Mr. Munroe has lately 
given his sanction to a grant for repairing and finish- 
ing these public roads. The distinction set up to jus- 
tify this change of opinion, we are not able to com- 
prehend. 

As to roads, to facilitate military operations in 
time of war, no one will probably object : This be- 
ing necessary to carry on war with effect and advan- 
tage. But roads and canals for common convenience 
should be left with the states. It is for the benefit 
of the people of each state, that such improvements 
should be made. They, too, are the best judges of 
the necessity or importance of such expenses, as well 
as of the ability and wishes of the people in relation 
to the subject. The state authority, indeed, seems 
to be the only legitimate one to decide and act in the 
case. To the general government, no such power is 
given, either expressly, or by fair construction, in or- 
der to effect other objects of a national kind, to which 
this justly appends. It was probably foreseen, that 
by appropriations of the federal government, for such 
purposes, sectional feelings would be excited, as an 
equitable distribution would be very difficult ; and 
more might be done for some of the states than for 
others. The old states have already constructed roads 
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and canals for their convenience. Those to be provid- 
ed for will lie chiefly or wholly in the Western States; 
in Missouri, and on to the Pacific ocean : and all 
these must be made at the expense of the old states, 
who have already provided for their own accommo- 
dation in this respect. Here would be a source of 
dispute and complaints, which ought to be avoided. 
The power for such objects is neither mentioned, nor 
(we believe) implied in the federal constitution. It 
was never intended that the general government 
should interfere with the internal police or concerns 
of the individual states. As well might the federal 
rulers undertake to provide for an uniform mode of 
education or religious worship ; or dictate the par- 
ticular form and nature of the town government 
through each state. It is enough, that the power is 
not granted. And the assumption of it, except for 
military purposes in time of war, has no support or 
countenance in the constitution. If it is necessary for 
the general good, the federal constitution should be 
amended, as suggested by Mr. Munroc, that the 
power may be duly exercised. 

This power, claimed by some, for the federal gov- 
ernment, is not, perhaps, so directly opposed to the 
liberties of the people, or to state sovereignty, as 
some other claims which have been set up. It is in- 
deed justly liable to the objection of not being grant- 
ed by the constitution, and of being an appropriation 
of the public revenue not meditated by the people, at 
the formation of the federal compact. And, in so 
far as it is a privilege or a benefit to some sections 
of the country, it will be prejudicial and unjust to 
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others ; which will derive no peculiar advantagea from 
such expenditures.* 

The authority assumed by the general government 
over the militia is a subject of far greater concern 
than the preceding ; and affects directly and deeply 
the liberties of the people, as well as the power of an 
independent state. That, the federal rulers have 
power over the militia, to a certain extent and for 
certain purposes, no one will deny. But when and 
how is this power to be exercised ? Is it limited and 
qualified ? Is it to be employed only in. particular 
cases and circumstances ? Or is it unlimited, uncon- 
troled, and in all respects supreme ? 

These are inquiries of great interest and moment, 
in which the liberties of the people and the authori- 



* Surveys for canals are lately ordered, at a great expense, in some 
of the states ; from the waters in Maryland to those in Ohio, and to the 
Lakes ; and the states through which the canals shall be made will be 
much benefitted. Other states will not, though the expenses are to be 
met by the people of all the states. The states to be benefitted are 
certainly competent to make the canals, and they ought to bear the 
expenses. Many citizens of Massachusetts believe it would be a great 
advantage to this commonwealth to have a canal from Connecticut 
River, in the north west part of the state to Boston or vicinity. Nor 
could it be any disadvantage to the adjoining states. But is it proba- 
ble, that, on application to Congress for the purpose, they would ap- 
propriate money to make such canal, or to survey the country for the 
purpose, when the benefit would be chiefly felt by this state ? If the 
several states could be equally benefitted by these public works there 
would be no objections on the score of expenses. But it would be 
very difficult, perhaps impossible, to have the appropriations entirely 
equal and satisfactory. And this was probably the reason, that the power 
was not given to Congress. Besides, it would have been yielding 
authority not necessary to be given, and a diminution of the state 
rights, in cases, in which they were the best judges, and could expend 
money to the mostgeneral acceptance of the people. 
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ty of the states are deeply concerned. They have 
hitherto been discussed only in a time of excitement ; 
and party feelings and prejudices have, perhaps, min- 
gled too much in the controversy. And yet, for the 
future peace and welfare of the country, the subject 
demands calm and thorough investigation. 

That our federal rulers may command the militia of 
the several states, when and how they may please, 
no one, we think, will contend. The constitution, 
it will be admitted, must decide in the case. This 
we know authorizes Congress to provide for calling 
out the militia, " to execute the laws, suppress insur- 
rections, and to repel invasions." In time of war, 
" to repel invasion/' This seems quite definite and 
explicit And we see not how any can reasonably 
pretend, that here is a power given to call out the 
militia, when there is no invasion, and none immedi- 
ately threatened or justly apprehended : Or to form 
them into a permanent army, to be ready to resist an 
enemy at some remote period ; or to march them to 
another state, to serve as a standing guard, on the 
pretext that they may be wanted at a future time. 
The grant of power .by the constitution seems to be 
clear and well defined. When there is an invasion, 
(or whenever there is imminent danger of invasion) 
the federal rulers may cqjty out the militia to repel it, 
and to protect the inhabitants. But is it not alto- 
gether a constructive power, that they may order out 
the militia when there is no invasion ? May they not, 
with equal propriety, claim the right to call out the 
militia at any time and on any occasion ? and retain 
them in military service as long as they shall choose ? 
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Might it not be pleaded, in justification of such a 
power, that the public good required it ; and that 
preparation for a probable invasion at some future 
time was wise and necessary ? A power to this extent 
seems to be contended for by many of our citizens ; 
and has already been exercised. 

The grant of power to the general government to 
call out the militia of any of the states, was evident- 
ly to be exercised in an unexpected exigency and 
for a short duration only ; and could not possibly have 
been intended to change the character of the mili- 
tia, and thus to convert the great body of the citi- 
zens, without their own consent, into a standing ar- 
my. If the federal rulers have authority to call out 
the militia when there is no invasion and none imme- 
diately threatening, it has a right to command them 
at all times, without control. If their power is not 
confined to the occasion mentioned in the constitu- 
tion, and they have the sole and discretionary direc- 
tion of them, then the citizens have no security 
against being compelled to become soldiers, for any 
length of time, and under any circumstances ; and 
are liable to perform all the service proper for regu- 
lar and mercenary troops. But such discretionary 
and unqualified power is certainly not given ; nor 
can it be exercised, but in Eolation of the rights of 
the people, and changing entirely the distinctive 
character of the militia. 

It is the prerogative of our federal rulers to order 
out the militia to repel sudden invasion. It is right 
they should have this authority, in such exigency, 
when they have not had time to prepare a regular 
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army for defence. Further and other than this, the 
constitution gives them no authority. And the as- 
sumption of it, is believed by many to be an arbitrary 
and unwarrantable exercise of power. The royal 
governors of Massachusetts had the prerogative, as 
agents of the King, to prorogue the General Court, 
and to convene it when they chose. This power was 
designed to be exercised solely for the public good, 
when circumstances might exist which would render 
it impossible or unsafe to meet in the usual place or 
at the usual time. But when governor flutchinson 
ordered the Court to sit in other than the usual place, 
to suit his own caprice, to shew his own power, or to 
embarrass the public business, it was justly condemn- 
ed as most arbitrary ; and as a flagrant abuse of au- 
thority. James Otis told him, when he pleaded for 
the right, or rather for the power to do it, that the 
prerogative even was to be exercised according to 
reason and to the spirit of the constitution ; and 
should he order the Court to sit in Barnstable, Berk- 
shire or Lincoln, under pretence, of public good, when 
it was evident to every man of common understanding, 
his design was to prevent the people from giving an 
independent vote, he would subject himself (and his 
royal master if he approved of it) to just indignation. 
So, for sudden and unexpected exigencies, which 
may arise in our republic, where large standing 
armies are not to be tolerated, our federal rulers are 
clothed with authority to defend the country by call- 
ing on the militia (the people themselves) to repel 
invasion or suppress an insurrection. But when 
they neglect due preparation for defence, by provid- 

3 
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ing regular troops, if they have warning, and compel 
the citizens to take the place and act in the character 
of mercenaries, they exceed the authority which is 
given them. It must be evident, it would seem, to 
the most superficial observer, that the power claimed 
by some is not warranted by the constitution, and 
may be so used as to oppress and enslave the people. 
That the citizens or rulers of each state should have 
notice from the general government, that an invasion 
may be expected, in consequence of a declaration of 
war on our part, or of threatened hostilities from 
another nation ; and therefore be required to be in 
preparation for defence, if attacked ; or when an 
invasion takes place, or the danger of it is imminent 
and immediate, that the militia should be ordered to 
repel it — this is quite a different case, and no one 
can deny the constitutional authority of the federal 
government to do it. 

In considering this subject, it would be most likely, 
perhaps, to settle the principle justly, without refer- 
ence to particular eVents which have taken place ; as 
some influence might possibly arise from party views. 
But as the real meaning of the constitution and the 
liberty of the people in future is our sole object, we 
see no objection to refer to particular cases ; or to 
suppose others, which may serve to illustrate our 
views, or to shew the correctness of the theory for 
which we contend. 

Let us suppose, then, thatjthe federal rulers, in 
1799, when war was expected to take place with 
France, because, after all their depredations and in- 
sults, and refusals to negotiate, our administration 
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manifested some spirit of independence and a resolu- 
tion to protect our citizens and rights, had made no 
preparation for defence, and no regular troops were 
provided ; but that the militia had been called out, 
not simply to be in readiness to afford protection, or 
to repel actual invasion, should it take place, but to 
be marched from their homes, and to be treated as 
regular troops for an indefinite period of military ser- 
vice. Had such a measure been adopted or attempt- 
ed, what would, probably, have been the expressions 
of the people ; and what the conduct of some of the 
state governments ? Would they not have said, that 
as there was no invasion, the general government had 
not a right to command the militia ; and in no case, 
indeed, to convert them into a standing army. 

Suppose we should have a military character for 
our next president, a man desirous of military fame 
and renown, of great energy and decision, but want- 
ing in just discrimination as to the difference between 
legislative and executive authority, between constitu- 
tional principles, and a discretionary power to be 
used for the pretended glory of the nation : And he 
should have sufficient influence with the members of 
congress to declare war against Spain or Russia, for 
the purpose of adding Mexico to our territory, or out 
of resentment to any arbitrary conduct in Alexander ; 
and should, thereupon, order out the militia in large 
bodies and for an indefinite period, but for alleged 
necessary defence, as there were not regular troops 
sufficient to make a formidable stand against an in- 
vading enemy; or the few there were should be 
ordered away to the territory of the enemy for con* 
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quest. — In such a case, would the sober part of the 
citizens be content ? Would they not be likely to 
complain of an undue exercise of power, and remon- 
strate against the violation of their rights ? Or could 
the rulers of the states yield to the requisition, without 
a culpable dereliction of the privileges of their fellow 
citizens ? 

But we will refer to a case, which has already 
occurred, and has a direct bearing upon the subject 
before us. In June, 1812, the federal government 
declared war against England. No doubt, it had 
.long been meditated ; for there was no special act of 
that nation, then of a very recent date, which re- 
quired our rulers to make war, at that particular 
period. Disputes had, indeed, long existed between 
the two countries ; and if our national rulers believed 
war necessary for the vindication of our rights or 
our honor, they still had time for preparation in the 
regular way ; for they did choose their own time to 
declare it; and at the time, there was no attack 
threatened or feared from Great Britain. All then, 
which would seem to have been proper by way of 
precaution, or preparation, in addition to regular 
troops, which under the circumstances of the case 
ought and might have been provided for the crisis, 
was for the federal rulers to have given official notice 
of the war, which they had declared, and to have 
requested the governors, or commanders in chief of 
the several states exposed to attack, even at any 
future period, to have the militia in readiness for 
actual service, when the exigency should occur, and 
to repel an attempted or threatened invasion. 
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Had such a course been adopted, there can be no 
doubt it would have been approved and followed by 
the state authorities, with the consent of the people. 
It would have been, at once, consistent with the cha- 
racter of the militia, as distinct from regular troops, 
and agreeable to the provisions of the constitution. 
It would also have been the most efficient and eco- 
nomical measure. For the militia would have been 
called out only when and where they were needed ; 
and the whole seacoast provided with means of de- 
fence : While by placing small detached forces at 
only six or eight points, as proposed, and keeping 
them under arms, when there could be no possible 
danger for several months ; and when, should there 
be an invasion of the enemy at a distant day, we were 
equally exposed in twenty other places. The plan 
proposed by the federal administration, or their mili- 
tary officers, was alike unnecessary, inefficient, and 
contrary to the real distinctive character of militia. 
The one pursued by the state authority of Massachu- 
setts was believed by a large majority of the citizens 
to be correct and proper, and fully adequate to the 
occasion. 

But the real question is, whether the plan and re- 
quisition of the federal rulers and of their officers, 
was, under the circumstances of the case, legal and 
constitutional ? and the executive of Massachusetts, 
therefore, bound to obey it, without any exercise of 
discretion, and even contrary to his convictions of the 
impropriety and unconstitutionality of the measure ? 
Or whether, believing, as no doubt he did, that the 
exigency did not exist, which would justify the gene* 
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rat government to command the militia ; that their 
service was not needed to repel invasion, as there was 
none, and none immediately imminent ; and that it 
would be a criminal abandonment of their rights to 
subject them to the military labors required ; it may 
not be fully justified ? Or at least, as it was a new 
and doubtful case, whether some apology may not be 
made for its conduct; without the imputation of a de- 
sign to oppose the measures of the federal adminis- 
tration ? 

Those acquainted with the views and opinions of 
the patriotic citizens who composed the executive of 
Massachusetts in 1812, need no new evidence to 
satisfy them, that the rulers of this state were actuat- 
ed by a regard to principle and to the public welfare. 
The representatives of the people, and the people 
themselves were satisfied of the pure and honorable 
motives of the executive. To others we might say, 
that the charge of designed . opposition to the mea- 
sures of the general government, which were war- 
ranted by the constitution, is fully disproved, by the 
eonduct of governor Strong and his council, in calling 
out the militia to protect our eastern frontier, at an 
early period, when the people were justly alarmed 
and an attack was highly probable ; in giving notice 
thereof to the president of the United States, and 
consenting, that they be commanded by an officer of 
the federal government : in supplying almost every 
town on our extensive seacoast with arms and ammu- 
nition, as requested by the citizens ; in the general 
order, issued soon after he was informed by our sena- 
tors in congress of the declaration of war, requiring 
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the whole body of the militia to be in preparation for 
active service to defend the state, if attacked, at the 
shortest notice ; and directing the commanders of 
regiments, battalions and brigades, to march to any 
place invaded or threatened, without waiting particu- 
lar orders for the service ; in making arrangements 
with the United States officers in the state to call out 
the militia and place them under their direction, or 
to act in concert with their regular troops, if invasion 
was made or the danger of it imminent : And in 
directly ordering out several corps, at diiferent times 
and places, when the enemy were near, and placing 
them in subjection to the orders of the officer of the 
general government, when the danger of an attack 
was great and immediate. 

That the rulers and people of Massachusetts did 
not consider the war necessary, will be admitted. 
But that they adopted, or meditated any measures, 
not warranted by the constitution and not truly justi- 
fiable in the citizens of a free country, is unhesitat- 
ingly denied. The federal rulers themselves soon 
became satisfied, that the ostensible objects of the war 
could not be attained ; and made peace, without 
securing the points in depute, and without which, it 
was long declared peace would not be accepted. 
But, in declining to call out the militia, as requested, 
when tbe exigency contemplated by the federal con- 
stitution did not exist, and in not consenting to sub- 
ject them to services, which were believed to be in- 
consistent with the character of the militia, and which 
would serve as a precedent for an encroachment upon 
the liberty of the people, that they were actuated by 
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honorable and patriotic motives, we do contend ; and 
think there is proof sufficient to support our opinion. 
We mean not, however, to plead for the infallibility 
or exclusive patriotism of the executive of Massachu- 
setts at that critical period ; nor do we accuse the 
federal administration of acting from corrupt or am- 
bitious views. We only intend to say, that we believe 
the war was unnecessary ; that we should have gained 
by negotiations in 1810 or 1812, all which was at- 
tained in 1815, after an expensive contest : That as 
our federal rulers had the choice of time for making 
war, they ought, in all reason and prudence, to h^tve 
been prepared for it, by providing regular troops, at 
least for permanent and continued service, and de- 
pended on the militia only in case of invasion, and 
for a short and definite period : And that, in their 
requisitions for the militia, when there was no inva- 
sion, and none immediately threatening, they ex- 
ceeded the authority given them by the constitution. 
As an apology for not providing regular troops to 
attack the enemy or protect the country, when war 
was made, at a time chosen by our federal rulers, it 
will hardly, we think, be urged, that public opinion 
Tvould not have sanctioned the measure : and there- 
fore, that it became necessary to declare war, when 
the country was not and could not be placed in a pos- 
ture of defence. This, neither the federal rulers of 
that period, nor their political friends will be unwise 
enough to pretend. And yet we believe, that this 
consideration had much influence in preventing the 
federal administration from proper and seasonable 
measures of defence, when they chose to bring war 
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upon the country, and challenge the military prowess 
of a great nation. No one can deny, that there was 
a most remarkable neglect,* (from design, or want of 
ability in the administration, or from regard to popu- 
lar feeling,) in not providing for the protection of 
the country, exposed as it wa*s voluntarily to the 
hostile attack of a foreign nation, and in not raising a 
military force sufficient for the welfare and honor of 
the country in such an exigency. If immediately on 
the declaration of war, there was reason to fear an 
attack from an invading foe, the federal rulers were 
very negligent in not providing a regular army to 
protect the country. If there was no immediate dan- 
ger of invasion, on such declaration, how could they 
constitutionally require the citizens to engage in 
military service ? Either alternative furnishes matter 
for just censure on the rulers of the nation. To de- 
pend on the militia in time of war, especially if war 
has been long threatened or meditated, argues a great 

* " It is well known how deeply interested the administration was 
in my condemnation. The important crisis of the presidential election 
toon followed the disasters of that campaign ; and the fate of every 
member of the cabinet, who had directed the operations of the war, 
depended on the event. A general opinion prevailed, that war had 
been declared without due preparation; that' its misfortunes had been 
occasioned by the ill-judged measures of administration ; and a storm 
was gathering over the heads of its members. Its fury was increasing 
with so much violence, and its direction was becoming so pointed, as to 
create the most alarming fears. To divert its force, and to shield 
themselves from its violence, a shelter of some sort became necessary 
for their safety ; and as I had been the unsuccessful general, it was 
thought more easy to divert it from themselves by directing its force 
against me, than in any other manner. To effect this, every means in 
their power was brought into exercise ; and general Dearborn was 
selected as the principal agent." 

HuWs Memoirs of the Campaign of 1812. 

4 
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want of wisdom and precaution ; and, we believe, is 
utterly inconsistent with the spirit of the constitution, 
as well as the rights of the citizens. 

On the declaration of war, it will be admitted that 
our territory adjoining to the enemy was exposed to 
probable attack. A part of New York and of Ver- 
mont bordering on Canada was thus in danger of in- 
vasion. It would, therefore, have been perfectly jus- 
tifiable and constitutional to have given notice to the 
governors of those states, and to have called for a 
detachment of militia to be in readiness to afford pro- 
tection, in case of attack. But it was not so with 
Massachusetts, except possibly the eastern frontier, 
which we have seen was provided with the militia for 
defence. When the first requisition was made there 
was no expectation of invasion. Nor when, indeed, 
fourteen days after, a second request was made for 
the militia, on the suggestion, that the regular troops 
were ordered away for the conquest of Canada. 
And here the very reason given for the call on Mas- 
sachusetts for her militia supplies an objection to the 
propriety of the requisition. The regular military 
force was withdrawn ; and the militia were to take 
their place. How soon the former were to return 
and the latter to be discharged, was not stated. But 
these were to be converted into a regular military 
force ; and this is enough to shew the unconstitution- 
ality of the proposed measure. We repeat, that, at 
that time, no one feared an invasion ; and that the 
disposition of the militia as intended would have been a 
great grievance. The executive of Massachusetts so 
viewed it, and therefore declined a compliance with 
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the requisition of the military officer of the general 
government 

Another great objection to the plan of the federal 
rulers in 1812, with regard to the militia, or it 
may be only to the conduct of their military officer 
in Massachusetts^ is, that he had unlimited discretion- 
ary power, in the exercise of which, he undertook to 
control entirely the chief magistrate and the highest 
executive and civil authority of the state. The prin- 
ciple assumed went to a total denial of all power in 
the highest state authority of Massachusetts, as to its 
resources and physical power. A military officer of 
the general government was to direct and control the 
whole force of the state : and thus all state rights 
were entirely prostrated. Can this be the meaning 
of the federal constitution ? 

The executive of Massachusetts did not deny the 
right of the President of the United States to call 
out the militia, to repel an invasion ; nor the pro- 
priety, or even necessity of his appointing an officer to 
command the militia, when so called out, agreeably 
to a provision of the constitution, consistently, how- 
ever, with the exercise of the right, secured to the 
state authorities, to appoint their own officers, and 
with other essential attributes of the militia, never 
given up, nor intended to be given up. But who 
will hence conclude, that this subordinate officer is to 
exercise discretionary and unlimited power ; and to 
order out the militia, when and where and in what 
number he pleases ? This, however, has been con- 
tended for, even by those who say they are sincere 
friends of constitutional principles, and of the rights 
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and liberties of the people ; and who tell us we can- 
not be too vigilant in guarding against an undue as- 
sumption of power by men in office,* 

The objection, therefore, is not merely to the 
theory which some advocate, of the supreme and 
general power of the federal rulers over the militia of 
the states ; though this is highly important, and we 
believe, the constitution is against it. But the prac- 
tical effects of the principle contended for by some 
will shew more fully the evil which will result from it 
An officer of the federal government, probably a 
stranger, probably ambitious of command and of mili- 
tary fame, unacquainted with the relative situation of 
populous places, without any particular regard for the 
opinion or feelings of the people, — such an one is to 
he sent into a state to have control of its whole phys- 
ical force, and the highest authority is to submit to 
all his capricious and mistaken plans. Though it is 
not contended, that the President must command the 
militia, when called into service, in person ; it is be- 
lieved, that either he or congress should designate the 
number, and not leave it entirely to the judgment of 
a military commander, not accountable to the people 
for his conduct, nor depending on them for his ap- 
pointment. The more proper and consistent method 
would be to notify the supreme executive of a state 
of the danger and exposure of the country, and to call 

* We have beard a citizen, who boasts of being a great friend to the 
people, and of a family who claim to be most republican, declare, 
" that the petty governors of a state had no right to an opinion, if con- 
trary to that of a federal officer ; and that they of course were of no 
estimation with the rulers of the general government." 
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on them to detach a portion of the militia, or to order 
them out immediately, as the case might be, for the 
purpose of defence and security to the country. 
There would thus be no change of the character of 
the militia, and no direct command over them, but 
by their own officers. And this is the mode proba- 
bly intended by the framers of the constitution ; cer- 
tainly, it is most consonant to its declaration on the 
subject. Thus there would be exercised the autho- 
rity of congress to provide for calling them out; of 
the President to direct them to assist in repelling in- 
vaUon ; and the state rulers and the militia them- 
selves would retain all the privileges and powers 
given them by the state constitution, and would be 
liable to perform no other service, and in no other 
manner than Was consistent with their peculiar char- 
acter and their rights as freemen. 

If it was our principal object, in dwelling upon this 
subject, to justify the conduct of the executive of 
Massachusetts,* in declining, in some cases, to order 
out the militia, as requested by the military officer of 
the general government; in the late war, we might 
refer to circumstances, which would shew, that the 
calls here were of a peculiar character, and connect- 
ed with such conditions, that it would have been im- 
possible to comply with them, without giving up all 
judgment of its own in the case, and leaving a por- 
tion of the state, at the same time, unprotected. We 
are confident, the intention of the executive was to 

* Virginia, Connecticut and Rhode Island also objected to the requisi- 
tions of the general government for the militia. 
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comply with the true spirit of the constitution, at 
the same time to afford all necessary protection to -the 
state, and to guard the just rights of the militia. The 
great body of the people deliberately approved of 
this conduct, at the time, and for several succes- 
sive years afterwards, while the recollection of events 
were fresh in their minds, and no misrepresentations 
had yet been made of the policy and measures of their 
rulers. 

It is our desire to reflect on past events, not for 
purposes of crimination and censure, but to furnish rea- 
sons for forming correct opinions for the future ;' and 
to give warning, that we may avoid collisions and 
disputes on subjects touching the vital interests and 
liberties of this great people. If we consent to the 
assumption of power in some cases, not warranted by 
the constitution, it may be claimed and exercised in 
others : and if we concede, that the federal rulers 
have unlimited authority, and are infallible, by which 
we deprive ourselves of the right to inquire or to re- 
monstrate against any of their acts, our boasted free- 
dom is but a name ; and we have simply to bow in 
submission to whatever burthens or requisitions they 
may choose to impose upon us. 

Whether it were from party feelings or not, we 
presume not to determine, but opinions have been 
avowed, in reference to measures of 1812 — 14, which 
we seriously believe cannot be supported by a proper 
construction of the federal constitution ; and which, 
in other times will not be advanced. It cannot be 
denied, that some of our most intelligent and patriotic 
citizens did doubt the constitutionality of the claim 
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to power over the militia, to the extent set up by the 
general government ; and opposed it, because they 
thought it not only immediately oppressive to the 
people, but dangerous to the civil liberties, of which 
we justly boast, under our republican institutions. 

When it is said, that the constitution, by giving 
power to the federal rulers to call upon the militia 
" to repel invasion," does, virtually authorize them 
to order them out when and how they please ; and 
that they only must judge when an invasion may be 
feared and what preparation is to be made for it ;* 
we reply, that the distinctive character of the militia 
and the rights secured to them, are opposed to such 
extent of authority. As already observed, regular 
troops are the only proper force to depend upon in 
war. And if war is declared at our option and in our 
own time, we ought to be prepared for it. If it hap- 
pens, without our consent or expectation, and we are 
suddenly attacked by an invading foe, then indeed 
the yeomanry may be required to aid in defence. 
But in any case, to depend on the militia, (or the 
common citizens, by compulsion, as it must be) for 
military purposes, for an unlimited period, or any 
further than for protection against sudden, invasion, 
appears neither warranted by the constitution nor 
consistent with the just rights of the people. Such 
a doctrine would go to annihilate the privileges of the 
militia, secured to them in other parts of the federal 

* Mr. Monroe has said, u that the power given to the general gov- 
ernment to call oat the militia is unconditional and unlimited, — and 
that it is not confined to the event of an invasion." But what says the 
constitution ? 
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compact, as well as by express provisions of the 
constitution of this commonwealth. It would also 
have the effect to destroy the chief power of the 
separate states ; which, it is fully believed, was never 
intended to be given up, but for specified purposes, 
altogether compatible with the idea, that the general 
control of the militia was still retained. 

It has been said that General Washington ordered 
out the militia of Pennsylvania to suppress an insur- 
rection. It is true. But, it is to be remembered, 
that there was an insurrection then existing. Men 
were in arms, in opposition to the laws of the govern- 
ment. It was not merely an expected or possible 
event in futuro. A forcible combination against 
constitutional law was organized and active. Prompt 
measures were necessary; and the militia were 
legally ordered out to suppress it And when an in- 
vasion takes place, or is immediately threatened, it is 
not denied that the federal government has authority 
to call out the militia to assist in repelling it. But, 
except in such exigency, or imminent danger of its 
occurring, the constitution gives it no authority to 
command them ; and the claim to exercise it, is sup- 
ported merely by admitting a latitude of construction, 
dangerous to the liberties of the people, and in justi- 
fication of the utmost extent of power in the general 
government, however it might interfere with the 
rights of the states. 

It is said, also, that there must be a discretion in 
the exercise and use of power granted to rulers, in 
all cases : and that an abuse of it will be remedied by 
the disapprobation of the people, manifested in a 
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future election, or in petitions and remonstrances. 
This may be admitted with reference to the manner 
of exercising authority which is granted : But, we 
think, can be no just excuse for exceeding the power 
delegated. Human language, we are aware, is im- 
perfect ; and often there is a difference of construc- 
tion and a difference of opinion, as to the true mean- 
ing of particular passages in the constitution. Yet, 
where a grant of power is definitely expressed, and 
clearly limited by a consistent explanation of other 
parts of the instrument, no just plea can be offered 
for transcending the authority which is given. Those 
who have delegated the power have a right to judge 
when it is abused, and to complain if they are op- 
pressed by their agents extending it beyond the 
original design. The mischiefs of forcible opposition, 
in cases of dispute, should be a reason for moderation 
and forbearance ; but can impose no obligations to 
acquiesce in the exercise of arbitrary or assumed 
authority. As there may be an unjustifiable and 
oppressive exercise of prerogative powers in a 
monarchy; so, in a government emanating from the 
people, who grant powers to some as agents for the 
public good, if the authority given and defined, is 
exerted in cases not intended, or is claimed to be 
exercised at the will and discretion of rulers, it is 
unconstitutional ; and the people, if intelligent and 
duly jealous of their rights, will complain of the 
assumption, and take care to guard against it in 
future. 

Had the militia of Massachusetts been called out and 

kept in service, as proposed by the military officer 

5 
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of the federal government in 1812, when there was 
no invading foe threatening or expected to attack us, 
we think it must be clear to every impartial mind, 
that it would have been an unjust exercise of the 
power granted by the constitution, and would have 
been very oppressive to the people. It is believed, 
also, that such service of the militia was not immedi- 
ately necessary for defence ; and would not have 
been sufficient, if an invasion had been made. 

Will it be urged, th%t, as the federal rulers may 
declare war and are bound to protect the country, 
they may therefore look solely or chiefly to the mill* 
tia for aid to maintain war with credit, and to per- 
form any military service they may require ? If so, 
what is to prevent an ambitious President from con- 
verting the whole body of the people into a standing 
army ? or a weak one from ordering out the militia, 
when no necessity exists; or when wise prepara- 
tions would have given him a sufficient military force, 
without aid from the other, except in the exigency 
mentioned in the constitution, and in which no one 
could doubt the just authority? With the degree 
and extent of power, claimed by some for the general 
government, over the militia, there would be no 
security for the liberty of the citizen, and no exemp- 
tion from military service under a federal adminis- 
tration desirous of conquest or covetous of glory. 

A principal attribute of state sovereignty is the 
general command and control of the militia. Even 
this is yielded, in certain exigencies, to the general 
government. The cases, however, are particularly 
mentioned : And in no other <:ases, and for no other 
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purposes, can our federal rulers justly claim a right to 
control them. It is enough for the people, to say 
that the power claimed has not been granted ; and 
that no plea of expediency can justify its exercise. 
The people and the militia are the same ; and in our 
republican government, they are the source of all 
power. It would be absurd to pretend, that they 
had, as a body, authorized their rulers even to de- 
prive them of personal liberty, and to make them a 
nation of soldiers, contrary to their own consent. 
For if their liability to be called into military service, 
and to be retained in it, is not confined to particular 
cases and for specified purposes, as mentioned in the 
constitution, then the power claimed may, under 
various pretexts, be employed to oppress and enslave 
them. In Massachusetts, the governor is commander 
in chief of the militia ; and has power given to put 
them in martial array and to employ them as he may 
judge necessary or proper for the protection and wel- 
fare of the state. But if he were to call them out 
and keep them together as a military corps, when no 
just occasion should require it, the people would 
soon and clearly manifest their disapprobation of such 
conduct, as not only oppressive in its immediate 
effects, but as a violation of the spirit of the constitu- 
tion. There can be no doubt, but the framers of 
the federal constitution meant carefully to guard the 
rights and liberties of the people ; to maintain the 
natural distinction between militia and regular troops; 
and to give authority to the national rulers over the 
militia only for purposes of defence in case of sudden 
invasion. The people have a right to insist, that the 
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power be exercised only in the cases contemplated. 
Had not' an attempt been made to command the 
militia in circumstances, other than those which were 
plainly within the meaning of the constitution, no 
dispute would have arisen ; and the citizens would 
have promptly turned out, on request of the Presi- 
dent, to defend the country against an .invading 
enemy- — We ask the militia, or, in other words, the 
people, if they believe the general government has 
the right to command them, to the extent and under 
the circumstances claimed by the federal rulers in 
1812 ? And whether they would have approved of 
being subjected to their control, as contended for 
by those who have censured the executive of Massa- 
chusetts ?* 

It is not with sole reference to the two points here 
mentioned, that we would urge the importance of an 
attention to the subject of State Rights : But from a 
deep and thorough conviction, that there is a dispo- 

* Extract from a note of the agents, appointed in 1817, to present 
the claim of Massachusetts on the government of the United States for 
expences of the militia in the late war, addressed to the Secretary 
of War — u The admission of the doctrine, to the fall extent, that the 
executive of the union is to be the only judge of the emergencies, in 
which the militia is to be brought into the service of the United States, 
at the time and in the manner, which it may think expedient ; that the 
militia can, by a junction of a large number, to a few regular troops, be 
in fact officered by the United States ; and that the executives of the 
several states, contrary to their own belief in the existence of such 
emergency, should be obliged to bow before this tribunal, erected in the 
breast of a single individual, and to yield implicit obedience to such an 
opinion, must place them at the mercy or disposition of any future tenant 
of power ; strip the individual states of their physical as well as fiscal 
force ; and scarcely leave them the remnant of that sovereignty and self- 
dependence, which some of them, at least, suppose they had retained." 




37 

sition in the federal government to assume povjws- 
which has not been granted by the states ; and4nat 
this assumption, and exercise, if submitted to, will 
prove highly injurious to the liberties of the people. 

The great consideration which shews the impor- 
tance of contending for state rights, is the unfavorable 
effect on the liberties of the people, which will follow 
an abandonment of them. The power already grant- 
ed to the federal government is not to be resumed. 
No one pleads for it. It was given for great national 
purposes ; and is designed for the prosperity and 
welfare of the whole Union. And as much was dele- 
gated, as was believed requisite for this important 
object. That no more was to be exercised, at their 
discretion, we have endeavored to shew ; and is 
clearly so stated in the federal compact itself. This 
limitation was a wise one ; the effect of an intelligent 
patriotism, and of a provident regard to the liberties 
of the people. 

A consolidation of all power in the general govern- 
ment, or a great increase of it, so as to leave little 
authority to the separate states, would serve to lessen 
the liberties of the citizen, and lead gradually to an 
encroachment on their civil and social rights. And 
this state of things, we fear, is hastening on. The 
federal rulers will forward it; and others who seek 
their favor or are chiefly anxious for the power and 
splendor of the nation will be ready to encourage it. 
To oppose this sentiment and this tendency, we are 
aware is not popular. But as it is believed to be un- 
favorable to the liberties of the people and opposed 
to the intentions of those who framed the federal 
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compact, we have hazarded these few remarks. No 
one who wishes the real interests of the republic should 
be deterred from giving his opinions, from a fear of 
personal inconvenience or temporary misrepresenta- 
tion. 

The certain, though gradual effect of the concen- 
tration of all power in the general government will 
be the multiplication of federal agents and officers, 
and the comparative increase and superiority of their 
influence. Not being immediately dependent on 
their fellow citizens, over whom they have authority, 
they will not be very anxious to secure their good 
opinion or to consult their best interests. They may, 
often, be strangers ; and in all cases, they will lose 
that identity with the people, which it is essential to 
cherish and to be felt in a republican government, 
founded solely by the people and for their good. It 
is in the distant provinces of a great nation or empire, 
and under the direct authority of subordinate officers, 
that oppression in its worst forms is found to exist. 
So it was in the Roman provinces ; and so it was ia 
the English colonies. There was far more security 
and liberty for the subject in England, than in the 
American colonies, before our glorious revolution. 
For the preservation of the rights and liberties of the 
people, it is important, then, that the assumption of 
power by the federal government be carefully guard- 
ed against, and the whole authority of the individual 
states, not expressly or clearly granted for specific 
national purposes, be constantly maintained. Except 
in certain enumerated instances and respects, the 
separate states are sovereign and independent gov- 
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ernments ; representative, elective, republican, 
long as tbey remain so, the citizens have security for 
personal freedom and for the enjoyment of all their 
dearest rights. But, whenever these states lose their 
individuality, or are known only by name or by ter- 
ritorial limits, and all power is exercised by the 
general government, then, we may safely venture to 
predict^ that their liberties will not long survive. 
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